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Subpart B—DOE Decisionmaking

§1021.200 DOE planning.

(a) DOE shall provide for adequate
and timely NEPA review of DOE pro-
posals, including those for programs,
policies, projects, regulations, orders,
or legislation, in accordance with 40
CFR 1501.2 and this section. In its plan-
ning for each proposal, DOE shall in-
clude adequate time and funding for
proper NEPA review and for prepara-
tion of anticipated NEPA documents.

(b) DOE shall begin its NEPA review
as soon as possible after the time that
DOE proposes an action or is presented
with a proposal.

(c) DOE shall determine the level of
NEPA review required for a proposal in
accordance with §1021.300 and subpart
D of this part.

(d) During the development and con-
sideration of a DOE proposal, DOE
shall review any relevant planning and
decisionmaking documents, whether
prepared by DOE or another agency, to
determine if the proposal or any of its
alternatives are considered in a prior
NEPA document. If so, DOE shall con-
sider adopting the existing document,
or any pertinent part thereof, in ac-
cordance with 40 CFR 1506.3.

§1021.210 DOE decisionmaking.

(a) For each DOE proposal, DOE shall
coordinate its NEPA review with its
decisionmaking. Sections 1021.211
through 1021.214 of this part specify
how DOE will coordinate its NEPA re-
view with decision points for certain
types of proposals (40 CFR 1505.1(b)).

(b) DOE shall complete its NEPA re-
view for each DOE proposal before
making a decision on the proposal (e.g.,
normally in advance of, and for use in
reaching, a decision to proceed with de-
tailed design), except as provided in 40
CFR 1506.1 and §§1021.211 and 1021.216 of
this part.

(c) During the decisionmaking proc-
ess for each DOE proposal, DOE shall
consider the relevant NEPA docu-
ments, public and agency comments (if
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any) on those documents, and DOE re-
sponses to those comments, as part of
its consideration of the proposal (40
CFR 1505.1(d)) and shall include such
documents, comments, and responses
as part of the administrative record (40
CFR 1505.1(c)).

(d) If an EIS or EA is prepared for a
DOE proposal, DOE shall consider the
alternatives analyzed in that EIS or
EA before rendering a decision on that
proposal; the decision on the proposal
shall be within the range of alter-
natives analyzed in the EA or EIS (40
CFR 1505.1(e)).

(e) When DOE uses a broad decision
(such as one on a policy or program) as
a basis for a subsequent narrower deci-
sion (such as one on a project or other
site-specific proposal), DOE may use
tiering (40 CFR 1502.20) and incorpora-
tion of material by reference (40 CFR
1502.21) in the NEPA review for the sub-
sequent narrower proposal.

§1021.211 Interim actions: Limitations
on actions during the NEPA proc-
ess.

While DOE is preparing an EIS that
is required under §1021.300(a) of this
part, DOE shall take no action con-
cerning the proposal that is the subject
of the EIS before issuing an ROD, ex-
cept as provided at 40 CFR 1506.1. Ac-
tions that are covered by, or are a part
of, a DOE proposal for which an EIS is
being prepared shall not be categori-
cally excluded under subpart D of these
regulations unless they qualify as in-
terim actions under 40 CFR 1506.1.

§1021.212 Research, development,
demonstration, and testing.

(a) This section applies to the adop-
tion and application of programs that
involve research, development, dem-
onstration, and testing for new tech-
nologies (40 CFR 1502.4(c)(3)). Adoption
of such programs might also lead to
commercialization or other broad-scale
implementation by DOE or another en-
tity.

(b) For any proposed program de-
scribed in paragraph (a) of this section,
DOE shall begin its NEPA review (if
otherwise required by this part) as
soon as environmental effects can be
meaningfully evaluated, and before
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DOE has reached the level of invest-
ment or commitment likely to deter-
mine subsequent development or re-
strict later alternatives, as discussed
at 40 CFR 1502.4(c)(3).

(c) For subsequent phases of develop-
ment and application, DOE shall pre-
pare one or more additional NEPA doc-
uments (if otherwise required by this
part).

§1021.213 Rulemaking.

(a) This section applies to regula-
tions promulgated by DOE.

(b) DOE shall begin its NEPA review
of a proposed rule (if otherwise re-
quired by this part) while drafting the
proposed regulation, and as soon as en-
vironmental effects can be meaning-
fully evaluated.

(c) DOE shall include any relevant
NEPA documents, public and agency
comments (if any) on those documents,
and DOE responses to those comments,
as part of the administrative record (40
CFR 1505.1(c)).

(d) If an EIS is required, DOE will
normally publish the draft EIS at the
time it publishes the proposed rule (40
CFR 1502.5(d)). DOE will normally com-
bine any public hearings required for a
proposed rule with the public hearings
required on the draft EIS under
§1021.313 of this part. The draft EIS
need not accompany notices of inquiry
or advance notices of proposed rule-
making that DOE may use to gather
information during early stages of reg-
ulation development. When engaged in
rulemaking for the purpose of pro-
tecting the public health and safety,
DOE may issue the final rule simulta-
neously with publication of the EPA
Notice of Availability of the final EIS
in accordance with 40 CFR 1506.10(b).

(e) If an EA is required, DOE will nor-
mally complete the EA and issue any
related FONSI prior to or simulta-
neously with issuance of the proposed
rule; however, if the EA leads to prepa-
ration of an EIS, the provisions of
paragraph (d) of this section shall
apply.

§1021.214 Adjudicatory proceedings.

(a) This section applies to DOE pro-
posed actions that involve DOE adju-
dicatory proceedings, excluding judi-

§1021.215

cial or administrative civil or criminal
enforcement actions.

(b) DOE shall complete its NEPA re-
view (if otherwise required by this
part) before rendering any final adju-
dicatory decision. If an EIS is required,
the final EIS will normally be com-
pleted at the time of or before final
staff recommendation, in accordance
with 40 CFR 1502.5(c).

(c) DOE shall include any relevant
NEPA documents, public and agency
comments (if any) on those documents,
and DOE responses to those comments,
as part of the administrative record (40
CFR 1505.1(c)).

§1021.215 Applicant process.

(a) This section applies to actions
that involve application to DOE for a
permit, license, exemption or alloca-
tion, or other similar actions, unless
the action is categorically excluded
from preparation of an EA or EIS
under subpart D of this part.

(b) The applicant shall:

(1) Consult with DOE as early as pos-
sible in the planning process to obtain
guidance with respect to the appro-
priate level and scope of any studies or
environmental information that DOE
may require to be submitted as part of,
or in support of, the application;

(2) Conduct studies that DOE deems
necessary and appropriate to determine
the environmental impacts of the pro-
posed action;

(3) Consult with appropriate Federal,
state, regional and 1local agencies,
American Indian tribes and other po-
tentially interested parties during the
preliminary planning stages of the pro-
posed action to identify environmental
factors and permitting requirements;

(4) Notify DOE as early as possible of
other Federal, state, regional, local or
American Indian tribal actions re-
quired for project completion to allow
DOE to coordinate the Federal environ-
mental review, and fulfill the require-
ments of 40 CFR 1506.2 regarding elimi-
nation of duplication with state and
local procedures, as appropriate;

(5) Notify DOE of private entities and
organizations interested in the pro-
posed undertaking, in order that DOE
can consult, as appropriate, with these
parties in accordance with 40 CFR
1501.2(d)(2); and
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